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IN THE UTAH COURT OF APPEALS
DEREK SELL,
Plaintiff/Appellant,

]

-vs-

]) Case No. 20070200-CA

MBNA AMERICA BANK, and
LAW FIRM OF R. BRADLEY NEFF,

;
;

pc,

:
Defendants/Appellees.

]

BRIEF OF APPELLEES

JURISDICTION
Plaintiff appeals the trial court's granting of Defendant's Motion to Dismiss
pursuant to Rule 12(b)(6) of the Utah Rules of Civil Procedure in the Fourth District
Court, Utah County, Utah, the honorable Fred D. Howard presiding. This Court has
jurisdiction pursuant to Utah Code Annotated § 78-2a-3.
ISSUES PRESENTED ON APPEAL AND STANDARD OF REVIEW
Issue I: Should the Court of Appeals address Appellant's arguments when his brief
is inadequate as the issues are not preserved and irrelevant, he fails to cite proper authority
and Appellant's overall brief fails to provide meaningful legal authority and analysis
thereby shifting the burden of research and argument to the court?
Whether a case is inadequately briefed is an original question first brought before
1

the Appellate Court.
Issue II: Did the District Court error in granting Defendant's Motion to Dismiss
prior to discovery and trial when Plaintiff had failed to state a claim in his complaint upon
which relief could be granted?
The propriety of a 12 (b)(6) motion to dismiss is a question of law and, therefore, is
given no deference by the appellate court and reviewed for correctness. Russell v.
Standard Corp., 898 P.2d 263, 264 (Utah 1995).
STATUTES, RULES AND CONSTITUTIONAL PROVISIONS
Rule 24 of the Utah Rules of Civil Procedure and Rule 12(b)(6) of the Utah Rules
of Civil Procedure are reproduced in Addendum A. Sections 13-11-2 and 13-11-3 of the
Utah Code are reproduced in Addendum B.
STATEMENT OF THE CASE
On November 27, 2006 Plaintiff filed a complaint contesting the debt he owes to
Defendants (R. 7-11). Said complaint was served on Defendants on December 1, 2006. (R.
6). Defendants then filed a Motion to Dismiss on December 22, 2006 (R. 13-14). Plaintiff
filed an Objection to Defendants' Motion to Dismiss in which he demanded a Jury Trial on
December 28, 2006 (R. 41-42). Defendants then filed a Reply and Notice to Submit on
January 4, 2007 (R. 54-63). Defendants Motion to Dismiss was granted on February 1,
2007 (R. 65-66). Plaintiff filed a timely notice of appeal to this court (R. 67-68).
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STATEMENT OF FACTS
On February 13, 2006, an Arbitration Award was issued in favor of Defendant
MBNA in the amount of $18,965.49 (R. 15). The court then confirmed the arbitration
award on September 21, 2006 (R. 19). Plaintiff did not directly challenge either the
arbitration award or the subsequent judgment. Rather, on November 27, 2006 Plaintiff
filed a complaint initiating another suit collaterally challenging the debt he owes to
Defendant MBNA (R. 1-5). In said complaint Plaintiff states that Defendants "charged off
the alleged account" resulting in "tax and other favorable economic benefits" (R. 4).
Plaintiff also concludes in his complaint that he "does not owe the amount represented by
the Defendants" and requested $124,000.00 in damages along with costs and attorney's
fees for Defendant's alleged misrepresentation (R. 7-9).
Defendants responded to said complaint by filing a 12(b)(6) Motion to Dismiss
stating that the charge off of debt is federally required as an accounting practice, and has
no effect on the debtor's liability for the debt and that it is latter accounted for as taxable
income in the year it is collected (R. 22). Defendants also argued that Plaintiffs claims
were barred by res judicata as his complaint asked the court to readdress the amount he
owed (R. 19). Said amount was established initially in an arbitration proceeding and
confirmed by the district court. Id. Additionally, Plaintiff did nothing to directly challenge
either the arbitration award or the confirmation of said award through either a motion to
vacate or set aside (R. 60).
Approximately one (1) week after Defendants filed their Motion to Dismiss, prior
3

to an answer being filed, Plaintiff sent Defendants Requests for Admissions and
Interrogatories (R. 24-40). Defendant also requested a jury trial in his Objection to
Defendants' Motion to Dismiss (R. 41-42).
Subsequently, the district court granted Defendants' Motion to Dismiss on February
1, 2007 (R. 65-66). In so ruling the district court stated that "[t]he essence of the Plaintiffs
claim is that MBNA, who was apparently a creditor for Mr. Sell, 'charged off his account,
and by so doing incurred economic benefit which ultimately satisfied the Plaintiffs debt"
(R. 66). The court then concluded that'" charging off debt is an accounting practice that
may provide the lender a tax 'write off,' but if, and when, the debt is collected it is counted
as taxable income for the lender in that year. The sale, transfer of notes, and
transformation of debt is an integral part of the economy and is a common practice in the
financial industry" (R. 65). Further, the court stated that because "the debt in question is
still owed, and because it was properly reduced to a judgment against Plaintiff the court
did not need to address Plaintiffs other arguments and "Plaintiff could not succeed in this
case based upon the allegations made in the Complaint" (R. 65).
SUMMARY OF ARGUMENT
POINT I: The Utah Rules of Appellate Procedure clearly set forth the requirements
for appellate briefs. Briefs that fail to conform to said requirements place an undue burden
on the appellate courts as they would have to conduct research and formulate arguments
for the offending party in order to address the merits of the case. As such, the court may
disregard, strike or affirm based upon an inadequate brief. Additionally, attorney fees may
4

be awarded against the offending party. Presently, Plaintiff has failed to preserve the
issues raised on appeal in the trial court, has failed to cite proper authority, and has failed
to provide any meaningful analysis. Therefore, this court should affirm the trial court's
ruling and grant Defendants attorney fees in defending this action.
POINT 2: Assuming, arguendo, that this court overlooks all of Plaintiff s briefing
flaws, Plaintiffs claims also fail on their merits. The ruling at issue on appeal is the trial
court's grant of Defendants' Motion to Dismiss. However, Plaintiffs brief does not argue
that he stated a claim upon which relief could be granted in his appeal. Rather, Plaintiff
argues that if discovery were allowed he might be able to state a claim, that he is entitled
to a jury trial, and that he never claimed the debt was wholly discharged. These claims are
irrelevant to these proceedings as Plaintiffs discovery requests were premature and are not
considered in a motion to dismiss, the granting of a motion to dismiss renders a trial moot,
and the judgment amount was established in a prior proceeding. Therefore, the claims
raised in Plaintiff s brief fail.
Further, the trial court did not error in granting Defendants' Motion to Dismiss. In
Plaintiffs complaint only two (2) facts are alleged, namely that Defendant MBNA charged
off his debt and that, thereby, Defendants received some economic benefit. Plaintiff then
argues that any economic benefit received by Defendants for the charge off should affect
the debt he owes. Even assuming that these facts are true, Plaintiffs claims fail as a matter
of law as a charge off does not effect Plaintiffs liability, Defendants never misrepresented
the amount owed, Defendants are not subject to the Utah Consumers Sales Practices Act
5

and the amount owed by Plaintiff had previously been established in another unchallenged
proceeding. Wherefore, the trial court did not error in granting Defendants' Motion to
Dismiss as Plaintiffs Complaint fails to state a claim upon which relief could be granted.
ARGUMENT
I. THE COURT OF APPEALS SHOULD AFFIRM THE DISTRICT
COURT'S RULING AS PLAINTIFF'S BRIEF IS INADEQUATE
"It is well established that a reviewing court will not address arguments that are not
adequately briefed." State v. Thomas, 961 P.2d 299, 304 (Utah 1998) (internal citations
omitted). The Rules of Appellate Procedure set forth the requirements "that appellants and
appellees must meet when submitting briefs." MacKay v. Hardy, 973 P.2d 941, 947 (Utah
1998) (emphasis in original).
Pursuant to Rule 24 of the Utah Rules of Appellate Procedure, a brief "shall
contain," among other various requirements, "[a] statement of the issues presented for
review, including for each issue: the standard of appellate review with supporting
authority" (Rule 24(a)(5)); "citation to the record showing that the issue was preserved in
the trial court" (Rule 24(a)(5)(A)); and an argument which contains "the grounds for
reviewing any issue not preserved in the trial court, with citations to the authorities,
statutes, and parts of the record relied upon" (Rule 24(a)(9)). "All briefs under this rule
must be concise, presented with accuracy, logically arranged with proper headings and free
from burdensome, irrelevant, immaterial or scandalous matters." Rule 24(k) of the Utah
Rules of Appellate Procedure.
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Further, Rule 24 "requires not just bald citation to authority but development of that
authority and reasoned analysis based on that authority." Thomas, 961 P.2d at 305. An
appellant must "fully identify, analyze, and cite its legal arguments" rather than provide a
"conclusory statement unsupported by analysis or authority." State v. Green, 2005 UT 9,

in.
Inadequate briefs place an "undue burden upon the judiciary's time and energy,"
Green, 2005 UT 9, f9, as the "burden of research and argument [is shifted] to the
reviewing court," Thomas, 961 P.2d at 305. As the appellate court "is not a depository in
which the appealing party may dump the burden of argument and research," Id., briefs
which do not comply with the Utah Rules of Appellate Procedure "may be disregarded or
stricken, on motion or sua sponte by the court, and the court may assess attorney fees
against the offending lawyer." Rule 24(k) of the Utah Rules of Appellate Procedure; See
also Nipper v. Douglas, 2004 UT App 118, ^|16, 19-20 (stating that the court need not
address the merits of a case in an inadequately briefed case and an award of attorney's
fees).
In this case, Plaintiffs brief is inadequate as the issues presented are not preserved,
he fails to cite proper authority and he fails to provide any meaningful analysis. Each of
these deficiencies will be addressed in turn.
A. Plaintiffs arguments should not be addressed as they are not preserved.
Pursuant to Rule 24(a)(5)(A) of the Utah Rules of Appellate Procedure, a brief
must contain a "citation to the record showing that the issue was preserved in the trial
7

court." An issue is only properly preserved if: "(1) the issue is raised in a timely fashion;
(2) the issue is specifically raised; and (3) the issue is supported by evidence or relevant
legal authority." Hatch v. Davis, 2004 UT App 378, ^|56. "Absent plain error or
exceptional circumstances . . . an appellate court will not consider an issue-even a
constitutional issue-which is raised for the first time on appeal." Id.
In Plaintiffs appeal he raises two issues, both of which are not preserved for
appeal. Plaintiffs first preservation statement, relating to Plaintiffs first issue, merely
cites to his filing of the requests for discovery and his Objection to Defendant's Motion to
Dismiss which included a demand for a jury trial. Aplt. Br. at 4. However, Plaintiff did not
properly raise these issues as they were not raised or argued before the trial court in
Plaintiffs Memorandum in Opposition of Defendant5 s Motion to Dismiss. In regards to
Plaintiffs discovery, the first time that Plaintiff has argued, without any legal support, that
discovery somehow impacts a motion to dismiss is in his brief. As to Plaintiffs demand
for a jury trial, he includes the demand in his objection and does not include any relevant
legal authority supporting said demand.1 (R. 41-42). Therefore, as Plaintiff has failed to
specifically raise the issue of discovery before the trial court and failed to cite any relevant
legal theory in support for his demand for a jury trial, Plaintiff has failed to preserve either
issue and this court should not address them.

l

ln Plaintiffs objection he misstates the holding of a number of cases. However, even m
misstating said holdings he still does not represent that any of them stand for the proposition that he is
entitled to a jury trial, merely that he is entitled to a trial on the facts. Clearly this proposition is wrong as
many cases are dismissed, as m this instance, or granted summary judgment and, therefore, do not
proceed to trial.

8

Plaintiffs second issue, that the district court was clearly erroneous in finding that
the debt no longer exists, was also not properly preserved. In Plaintiffs second
preservation statement he cites to his complaint and the trial court's ruling. Aplt. Br. at 4.
However, Plaintiff failed to make any such argument in his twelve (12) page objection,
and accompanying memorandum, to Defendant's motion to dismiss. Additionally, the
record lacks any citation to any relevant legal authority supporting Plaintiffs second issue.
Therefore, the issue was not specifically raised and supported by relevant legal authority
and this court should not address it.
B. Plaintiffs brief is inadequate as it fails to cite proper authority.
As set forth above, a brief is to state "the standard of appellate review with support
authority" and cite "to the authorities, statutes, and parts of the record relied on." Utah
Rules of Appellate Procedure Rule 24(a)(5) and (a)(9). Additionally, Rule 24 "requires not
just bald citation to authority but development of that authority and a reasoned analysis
based on that authority." Thomas, 961 P.2d at 305. "A brief which does not fully identify,
analyze, and cite its legal arguments may be 'disregarded or stricken' by the court, and [the
court] may fine the responsible [party]." State v. Green, 2005 UT 9, f 11; See also State v.
Sloan, 2003 UT App 170, ^[13, 15 (stating that the court will not address the issues raised
as the brief "contains no legal analysis and cites no legal authority" on one issue and only
contains "five sentences of legal conclusions with no legal analysis" on another issue);
Nipper v. Douglas, 2004 UT App 118,116 (the court declined to address the merits as the
brief "fail[ed] to provide [the court] with any meaningful support for his argument");
9

MacKay v. Hardy, 973 P.2d 941, 948 (declines to address the parties arguments that are
without "citations to relevant authorities").
In the present case, Plaintiffs brief fails to provide the proper authorities for the
standards of review, provides irrelevant citations in support of his first argument, and
provides no citations for his second argument. Plaintiffs first standard of review states
that "[t]he district court's denial of the Plaintiffs Complaint is reviewed for correctness."
Aplt. Br. at 4. However, the legal authority to which Plaintiff then cites, discusses the
standard of review in the application of Rule 36(a) of the Utah Rules of Civil Procedure,
which, ironically, is the correct standard of review. While Plaintiffs fortunes may have
accidently provided the standard of review for reviewing a 12(b)(6) motion, he failed to
cite relevant legal authority in doing so and, therefore, he has not provided the necessary
authority for his first argument.
Plaintiffs first argument section also is deficient in its legal citations and analysis.
While Plaintiff provides the rules for the automatic admission of requests for admission,
he fails to provide any authority supporting his conclusion that the district court committed
"reversible error" in not considering his requested admissions. In fact, no where in
Plaintiffs brief does he provide any legal theory as to how his discovery requests would
have any effect on Defendants' Motion to Dismiss. As such, Plaintiff has failed to
adequately brief his first argument.
Likewise, Plaintiff has failed to provide proper citation or legal authority for his
second argument. Plaintiffs second standard of review states that "[t]he district court's
10

finding that the debt no longer exists is reviewed under a clearly erroneous standard."
Aplt. Br. at 4. Plaintiff then cites to Williamson v. Williamson, 1999 UT App 219, in
support of this standard. However, the Williamson case does not support said standard.
Rather, Williamson deals with the modification of alimony and does not articulate the
clearly erroneous standard. Further, even if Plaintiff had provided proper authority for a
clearly erroneous standard, it would not apply as the district court did not make findings in
this case. Rather, as set forth below, a 12(b)(6) motion "accepts the factual allegations in
the complaint as true and considers] all reasonable inferences to be drawn from those
facts" before making a determination as a matter of law. Hatch v. Davis, 2004 UT App
378,115.
Plaintiff has also failed to provide legal authority or analysis in support of his
second argument. Said argument consists of five (5) sentences and one reference to the
district court's ruling. Nowhere in the short argument does Plaintiff cite any legal
authority. Therefore, Plaintiffs second point is "so lacking as to shift the burden of
research and argument to the reviewing court" and should not be addressed. Thomas, 961
P.2d at 305. Further, Defendants should be awarded their costs and attorney's fees in
having to respond to such a deficient brief. Nipper, 204 UT App. 118 at ^[19.
C. Plaintiffs brief is inadequate as it fails to provide any meaningful legal
authority or analysis.
As set forth above, Pursuant to Rule 24(a)(9) of the Utah Rules of Appellate
Procedure, "[t]he argument shall contain the contentions and reasons of the appellant with
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respect to the issues presented . . . with citations to the authorities, statutes, and parts of the
record relied on." This rule requires "not just bald citation to authority but development of
that authority and reasoned analysis based on that authority." State v. Thomas, 961 P.2d
299, 305 (Utah 1998). Therefore, "[a] brief which does not fully identify, analyze, and cite
its legal arguments may be disregarded or stricken by the court, and [the court] may fine
the responsible [party]." State v. Green, 2005 UT 9, f 1 1 (citations and quotations omitted).
In this case, Plaintiff has failed to provide any meaningful legal authority or
analysis. In Plaintiffs first argument he cites to a rule of civil procedure and a couple of
cases. Aplt. Br. at 7-8. However, none of Plaintiff s citations shed any light on the present
case, the appeal of a motion to dismiss. Rather, they deal with discovery, whether
admissions are deemed admitted and Plaintiffs demand for a jury trial. Additionally,
Plaintiff has "provided only one or two sentences stating his argument generally and then
broadly concluded that he [is] entitled to relief." Green, 2005 UT 9, ^[11 (citations and
quotations omitted).
Plaintiffs second argument is even more devoid of legal authority or analysis. In
his second argument he fails to cite even a single legal authority and limits his argument to
one (1) short paragraph. Clearly Plaintiff has not even approached the standard set forth in
Rule 24 of the Utah Rules of Appellate Procedure in filing an adequate brief. Plaintiff has
not provided any authority or analysis of that authority. Therefore, this court should not
address the issues he has raised and should award Defendant's their attorney's fees in
defending this action.
12

II. THE DISTRICT COURT DID NOT ERROR IN DISMISSING
PLAINTIFF'S COMPLAINT AS SAID COMPLAINT CONTAINS NO
CLAIM UPON WHICH RELIEF COULD BE GRANTED
Pursuant to Rule 12(b)(6) of the Utah Rules of Civil Procedure, a complaint may be
dismissed for "failure to state a claim upon which relief can be granted." In reviewing the
grant of a motion to dismiss the appellate court "accept[s] the factual allegations in the
complaint as true and considers] all reasonable inferences to be drawn from those facts in
the light most favorable to the plaintiff." Hatch v. Davis, 2004 UT App 378, Tfl5.
As set forth above, this court should not address the contentions set forth in
Plaintiffs brief as he has failed to preserve or brief the issues adequately. However, even
if the court did reach the merits of the case, the trial court's ruling should be affirmed as
the issues raised in Plaintiffs brief are irrelevant and his complaint has failed to state a
claim upon which relief may be granted.
A. The issues presented in Plaintiffs brief fail as discovery is irrelevant in a
motion to dismiss proceeding and his jury request was rendered moot by
the granting of said motion to dismiss.
Defendant argues that the trial court should have considered his discovery requests
in ruling on Defendants' Motion to Dismiss and that the case should have gone to a jury
trial. Aplt. Br. at 7. However Plaintiffs claims fail as, pursuant to the Utah Rules of Civil
Procedure, his discovery requests were premature.
Rule 26(d) of the Utah Rules of Civil Procedure provides that, "a party may not
seek discovery from any source before the parties have met and conferred as required by
Subdivision (f)." Subdivision (f) requires the Plaintiff to organize a scheduling conference
13

to set forth a discovery plan before discovery is sought. Rule 26(f) of the Utah Rules of
Civil Procedure; See also Rule 33(a) of the Utah Rules of Civil Procedure (stating
"interrogatories may not be served before the time specified in Rule 26(d)"); Rule 34(b)(1)
of the Utah Rules of Civil Procedure (stating u a request may not be served before the time
specified in rule 26(d)"); and Rule 36(a)(1) of the Utah Rules of Civil Procedure (stating
"requests for admissions may not be served before the time specified in Rule 26(d)"). In
this case, Plaintiffs discovery requests were premature as a scheduling conference was
never held or requested.
Plaintiff filed his requests for admissions and interrogatories one (1) month after he
filed his complaint. However, Defendants' Motion to Dismiss was timely as it was filed
before any other pleadings (i.e. an answer) was filed in this matter. Therefore, as a motion
to dismiss is always to be filed prior to discovery requests, discovery is irrelevant in
deciding a motion to dismiss and Plaintiffs claim fails.
Additionally, if a case is dismissed in its initial proceedings either on a motion to
dismiss or even a summary judgment, a trial no longer is necessary. As this case was
dismissed on a pre-trial motion, a jury trial is not necessary, even if requested by the
parties. Therefore, Plaintiffs argument that the district court erred in not providing a jury
trial is without merit.
Plaintiffs second argument that "[t]he district court's finding that the Plaintiffs
claim that the debt no longer exists is clearly erroneous" is also irrelevant. In reviewing the
grant of a motion to dismiss the appellate court "accept[s] the factual allegations in the
14

complaint as true and considers] all reasonable inferences to be drawn from those facts in
the light most favorable to the plaintiff." Hatch v. Davis, 2004 UT App 378, ]fl5. The
factual allegations underlying Plaintiffs argument rest upon the allegation that the debt
was charged off, and Defendants, thereby, received some economic benefit. Even
assuming these facts are true, the trial court correctly ruled that the legal effect of charging
off debt does not change Plaintiffs obligation. (R. 65). Further, the court ruled that "debt
in question was still owed" and "was properly reduced to a judgment." Id. As the debt was
still owed and the judgment properly obtained, Plaintiffs complaint was dismissed as a
matter of law. Therefore, Plaintiffs one (1) paragraph argument regarding the claim of the
legal existence of the debt or amount is not relevant as it does not provide a claim upon
which relief may be granted, and the court did not error in granting Defendants' Motion to
Dismiss.
B, The trial court did not error in dismissing Plaintiffs complaint as it fails to
state a claim upon which relief may be granted.
The propriety of a motion to dismiss is a question of law and, therefore, an
appellate court "give[s] the trial court's ruling no deference and review[s] it under a
correctness standard." Ramsey v. Hancock, 2003 UT App 319, f6 (internal citations and
quotations omitted). In reviewing the grant of a motion to dismiss the appellate court
"accept[s] the factual allegations in the complaint as true and considers] all reasonable
inferences to be drawn from those facts in the light most favorable to the plaintiff." Hatch
v. Davis, 2004 UT App 378, f 15. The granting of a motion to dismiss "should be affirmed
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only if it clearly appears the complainant can prove no set of facts in support of his or her
claims." Ramsey, 2003 UT App 319, ^[6 (internal citations and quotations omitted).
Initially, it is worth noting that Plaintiffs appeal does not challenge the district
court's ruling "that the Plaintiff could not succeed in this case based upon the allegations
made in the Complaint." (R. 65). In fact, Plaintiff implicitly admits that he failed to state a
claim in his complaint by stating that "[t]he information requested in the requests for
admissions was essential for the Plaintiffs case" and "[t]he majority of the information
needed to support Plaintiffs case was in the Defendants' exclusive possession." Aplt. Br.
at 7. Based upon these statements, the essence of Plaintiff s appeal is that although he
failed to state a claim upon which relief could be granted in his complaint, if the district
court had allowed him to conduct discovery then he may have been able to state a claim
upon which relief may be granted. Therefore, as set forth in Defendants' first point of the
argument, the issue of whether the trial court properly granted Defendants' Motion to
Dismiss has not been adequately briefed by Plaintiff, and should not be addressed by this
court.
However, if this court decides, sua sponte, to address whether the trial court erred
in granting Defendants' Motion to Dismiss, Plaintiffs complaint fails to state a claim upon
which relief can be granted as the charge off did not effect Plaintiffs liability, no
misrepresentation occurred, the Utah Consumer Sales Practices Act was not violated,
neither defendant is subject to the Utah Consumer Sales Practices Act and Plaintiffs
claims are barred by res judicata. The factual basis for all of Plaintiff s claims arise from
16

the allegations that MBNA charged off Plaintiff s credit card account and, thereby,
received some "tax and other favorable economic benefits. See (R. at 4). Assuming these
facts to be true, that MBNA did in fact charge off said debt and that they received some
economic benefit, all of Plaintiff s claims fail as a matter of law as set forth in Defendant's
Memorandum in Support of Defendant's Motion to Dismiss and Reply Memorandum in
Support of Defendant's Motion to Dismiss, incorporated hereby. (R. 15-23; 54-61). A
summary of said memorandum and reply is provided below.
i. Charging off Plaintiffs account did not discharge liability.
Plaintiff claims that if Defendants received some benefit from charging off his
account that the benefit some how effects his liability thereon. (R. 3-4). However, charge
off is simply a well established accounting event that makes it possible for the creditor to
take a bad debt tax deduction in the relevant tax year, but has no effect on the debtor's
liability for the debt. If the debt is subsequently collected by the creditor, it simply is
included as taxable income in the year it is collected. See Merchants Nat 7 Bank v.
Commissioner, 199 F.2d 657, 659 (5th Cir. 1952); Helvering v. State-Planters Bank &
Trust Co., 130 F.2d 44, 46 (4th Cir. 1942). No case law exists supporting the conclusion
that when a debt is charged off by the creditor, the debtors obligation is modified or
discharged. The legal effect of charging off an account does not include the modification
or discharge of a credit card holder's obligations.
Assuming that the debt was charged off and that Defendant's received some
economic benefit thereby, Plaintiffs claim, that his "obligation had been reduced by the
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sums received by the Defendant^]" fails as a matter of law. (R. 9-10). Although
Defendant (MBNA) may receive a benefit from charging off the debt, a tax deduction,
they still are entitled to collect the money lent to Plaintiff and said income will then be
reported in the year it is collected. Therefore, charging off does not have any legal effect
on the amount Plaintiff owes Defendant or the discharge thereof.
ii. Plaintiffs claim of misrepresentation must fail as the debt amount
represented is the debt amount owed.
Plaintiffs second claim is that "Plaintiff does not owe the amount represented by
the Defendant" as Defendants "failed to account for the economic benefits received" by
charging off the debt.2 (R. 9). As set forth above, the charge off has no legal effect and
does not discharge Plaintiffs liability. Consequently, any claim based upon this theory
fails.
Hi. Neither Defendant is subject to the Utah Consumer Sales Practices Act.
Plaintiffs third claim is that "Defendant's false representation as to the amount
owed by the Plaintiff.. . and the Defendant's attempt to collect that amount in a civil
action, constitutes an unfair or deceptive trade practice pursuant [to] [sjtate code." (R. 8).
Again, as set forth above, the charge off has no legal effect and does not discharge
Plaintiffs liability. Consequently, any claim based upon this theory fails.
Further, the Utah Consumer Sales Practices Act does not apply to this case. Utah

2

It is worth noting that Plaintiff has not challenged whether he incurred the debt amount. Rather,
he argues that the amount he incurred should be reduced as the creditor has received some economic
benefit from his debt.
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Code Annotated §13-11-2 states:
"This act shall be construed liberally to promote the following policies:
(1) to simplify, clarify, and modernize the law governing consumer sales practices;
(2) to protect consumers from suppliers who commit deceptive and unconscionable
sales practices;
(3) to encourage the development of fair consumer sales practices;
(4) to make state regulation of consumer sales practices not inconsistent with the
policies of the Federal Trade Commission Act relating to consumer protection;
(5) to make uniform the law, including the administrative rules, with respect to the
subject of this act among those states which enact similar laws; and
(6) to recognize and protect suppliers who in good faith comply with the provisions
of this act."
Utah Code Annotated § 13-1 l-3(2)(a) defines the type of transaction to which the act
applies as follows:
"(2)(a) 'Consumer transaction' means a sale, lease, assignment, award by chance,
or other written or oral transfer or disposition of goods, services, or other property,
both tangible and intangible (except securities and insurance) to, or apparently to, a
person for:
(i) primarily personal, family or household purposes; or
(ii) purposes that relate to a business opportunity that requires:
(A) expenditure of money or property by the person described in Subsection (2)(a);
and
(B) the person described in Subsection (2)(a) to perform personal services on a
continuing basis and in which the person described in Subsection (2)(a) has not
been previously engaged."
The Utah Consumer Sales Practices Act does not apply to this case. This case deals
with a debt obligation Plaintiff owes to Defendant. Said loan transaction is not included in
the definition of consumer transaction and was not meant to be included in this provision.
Rather, said act is to "protect consumers from suppliers who commit deceptive and
unconscionable sales practices." Utah Code Annotated §13-11-2(2). Consequently, the Act
is inapplicable to Defendants and Plaintiffs claim fails as a matter of law.
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iv. Plaintiffs claims are barred by res judicata as they have already been
arbitrated and affirmed.
Plaintiffs claims are barred by res judicata. Pursuant to Utah law, res judicata
refers "to the overall doctrine of the preclusive effects to be given to judgments." State v.
Gibson, 2006 UT App 490, §9 (internal citation omitted). "[R]es judicata has two
branches; claim preclusion and issue preclusion." Id. (alteration in original)(quotations and
citation omitted). "Generally, claim preclusion bars a party from prosecuting in a
subsequent action a claim that has been fully litigated previously." Brown v. Jorgensen,
2006 UT App 168, §29. "In order for issue preclusion to apply, four elements must be
present:
[1] The party against whom issue preclusion is asserted must have been a party to
or in privity with a party to the prior adjudication; [2] the issue decided in the prior
adjudication must be identical to the one presented in the instant action; [3] the
issue in the first action must have been completely, and fairly litigated; and [4] the
first suit must have resulted in a final judgment on the merits."
Zufelt v. Haste, Inc., 2006 UT App 326, ^[9 (internal citations and quotations omitted).
Although actions may be based "on different grounds, or tried on different theories, or are
instituted for different purposes and seek different relief," it still is barred by res judicata
if the suit is "between the same parties or their privies" and both suits deal with the same
issue. Nipper v. Douglas, 2004 UT App 118,1fl0.
In the current case, Defendant's have previously obtained a judgment against
Plaintiff by having an arbitration award confirmed against Plaintiff on September 21,
2006, case no. 06010324. The judgment confirmed the amount owed by Plaintiff to

20

Defendant. Wherefore, as the parties have previously litigated the issue of what amount
Plaintiff owes and said litigation resulted in a valid judgment against Plaintiff, which
judgment Plaintiff has not challenged directly, Plaintiffs current complaint is barred by
res judicata and the trial court did not error in granting Defendant's Motion to Dismiss.
CONCLUSION
For the foregoing reasons, Defendants respectfully request the Court to affirm the
trial courts ruling and grant Defendants attorney fees in defending this action.
DATED: July/_Z 2007

Grady R. McNett, Attorney for Defendants
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Rule 12. Defenses and objections.
(a) When presented Unless otherwise provided by statute or order of the court, a defendant shall serve an answer
within twenty days after the service of the summons and complaint is complete within the state and within thirty days
after service of the summons and complaint is complete outside the state A party served with a pleading stating a
cross-claim shall serve an answer thereto within twenty days after the service The plaintiff shall serve a reply to a
counterclaim in the answer within twenty days after service of the answer or, if a reply is ordered by the court, within
twenty days after service of the order, unless the order otherwise directs The service of a motion under this rule alters
these periods of time as follows, unless a different time is fixed by order of the court, but a motion directed to fewer
than all of the claims in a pleading does not affect the time for responding to the remaining claims
(a)(1) If the court denies the motion or postpones its disposition until the trial on the merits, the responsive pleading
shall be served within ten days after notice of the court's action,
(a)(2) If the court grants a motion for a more definite statement, the responsive pleading shall be served within ten days
after the service of the more definite statement
(b) How presented Every defense, in law or fact, to claim for relief in any pleading, whether a claim, counterclaim,
cross-claim, or third-party claim, shall be asserted in the responsive pleading thereto if one is required, except that the
following defenses may at the option of the pleader be made by motion (1) lack of jurisdiction over the subject matter,
(2) lack of jurisdiction over the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of
process, (6) failure to state a claim upon which relief can be granted, (7) failure to join an indispensable party A motion
making any of these defenses shall be made before pleading if a further pleading is permitted No defense or objection
is waived by being joined with one or more other defenses or objections in a responsive pleading or motion or by
further pleading after the denial of such motion or objection If a pleading sets forth a claim for relief to which the
adverse party is not required to serve a responsive pleading, the adverse party may assert at the trial any defense in
law or fact to that claim for relief If, on a motion asserting the defense numbered (6) to dismiss for failure of the
pleading to state a claim upon which relief can be granted, matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule
56, and all parties shall be given reasonable opportunity to present all material made pertinent to such a motion by
Rule 56
(c) Motion for judgment on the pleadings After the pleadings are closed but within such time as not to delay the trial,
any party may move for judgment on the pleadings If, on a motion for judgment on the pleadings, matters outside the
pleadings are presented to and not excluded by the court, the motion shall be treated as one for summary judgment
and disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to present all material
made pertinent to such a motion by Rule 56
(d) Preliminary hearings The defenses specifically enumerated (1)-(7) in subdivision (b) of this rule, whether made in a
pleading or by motion, and the motion for judgment mentioned in subdivision (c) of this rule shall be heard and
determined before trial on application of any party, unless the court orders that the hearings and determination thereof
be deferred until the trial
(e) Motion for more definite statement If a pleading to which a responsive pleading is permitted is so vague or
ambiguous that a party cannot reasonably be required to frame a responsive pleading, the party may move for a more
definite statement before interposing a responsive pleading The motion shall point out the defects complained of and
the details desired If the motion is granted and the order of the court is not obeyed within ten days after notice of the
order or within such other time as the court may fix, the court may strike the pleading to which the motion was directed
or make such order as it deems just
(f) Motion to strike Upon motion made by a party before responding to a pleading or, if no responsive pleading is
permitted by these rules, upon motion made by a party within twenty days after the service of the pleading, the court
may order stncken from any pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous
matter
(g) Consolidation of defenses A party who makes a motion under this rule may join with it the other motions herein
provided for and then available If a party makes a motion under this rule and does not include therein all defenses and
objections then available which this rule permits to be raised by motion, the party shall not thereafter make a motion
based on any of the defenses or objections so omitted, except as provided in subdivision (h) of this rule
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(h) Waiver of defenses A party waives all defenses and objections not presented either by motion or by answer or
reply, except (1) that the defense of failure to state a claim upon which relief can be granted, the defense of failure to
join an indispensable party, and the objection of failure to state a legal defense to a claim may also be made by a later
pleading, if one is permitted, or by motion for judgment on the pleadings or at the trial on the merits, and except (2)
that, whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject
matter, the court shall dismiss the action The objection or defense, if made at the trial, shall be disposed of as
provided in Rule 15(b) in the light of any evidence that may have been received
(i) Pleading after denial of a motion The filing of a responsive pleading after the denial of any motion made pursuant to
these rules shall not be deemed a waiver of such motion
(j) Security for costs of a nonresident plaintiff When the plaintiff in an action resides out of this state, or is a foreign
corporation, the defendant may file a motion to require the plaintiff to furnish security for costs and charges which may
be awarded against such plaintiff Upon hearing and determination by the court of the reasonable necessity therefor,
the court shall order the plaintiff to file a $300 00 undertaking with sufficient sureties as security for payment of such
costs and charges as may be awarded against such plaintiff No security shall be required of any officer,
instrumentality, or agency of the United States
(k) Effect of failure to file undertaking If the plaintiff fails to file the undertaking as ordered within 30 days of the service
of the order, the court shall, upon motion of the defendant, enter an order dismissing the action
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Rule 24. Briefs.
(a) Brief of the appellant The brief of the appellant shall contain under appropriate headings and in the order indicated
(a)(1) A complete list of all parties to the proceeding in the court or agency whose judgment or order is sought to be
except where the caption of the case on appeal contains the names of all such parties The list should be set
out on a separate page which appears immediately inside the cover
revjewecjj

(a)(2) A table of contents, including the contents of the addendum, with page references (a)(3) A table of authorities
with cases alphabetically arranged and with parallel citations, rules, statutes and other authorities cited, with references
to the pages of the brief where they are cited
(a)(4) A brief statement showing the jurisdiction of the appellate court
(a)(5) A statement of the issues presented for review, including for each issue the standard of appellate review with
supporting authority, and
(a)(5)(A) citation to the record showing that the issue was preserved in the trial court, or
(a)(5)(B) a statement of grounds for seeking review of an issue not preserved in the trial court
(a)(6) Constitutional provisions statutes, ordinances, rules, and regulations whose interpretation is determinative of the
appeal or of central importance to the appeal shall be set out verbatim with the appropriate citation If the pertinent part
of the provision is lengthy, the citation alone will suffice, and the provision shall be set forth in an addendum to the brief
under paragraph (11) of this rule
(a)(7) A statement of the case The statement shall first indicate briefly the nature of the case, the course of
proceedings, and its disposition in the court below A statement of the facts relevant to the issues presented for review
shall follow All statements of fact and references to the proceedings below shall be supported by citations to the
record in accordance with paragraph (e) of this rule
(a)(8) Summary of arguments The summary of arguments, suitably paragraphed, shall be a succinct condensation of
the arguments actually made in the body of the brief It shall not be a mere repetition of the heading under which the
argument is arranged
(a)(9) An argument The argument shall contain the contentions and reasons of the appellant with respect to the issues
presented, including the grounds for reviewing any issue not preserved in the trial court, with citations to the
authorities, statutes, and parts of the record relied on A party challenging a factfinding must first marshal all record
evidence that supports the challenged finding A party seeking to recover attorney's fees incurred on appeal shall state
the request explicitly and set forth the legal basis for such an award
(a)(10) A short conclusion stating the precise relief sought
(a)(11) An addendum to the brief or a statement that no addendum is necessary under this paragraph The addendum
shall be bound as part of the brief unless doing so makes the brief unreasonably thick If the addendum is bound
separately, the addendum shall contain a table of contents The addendum shall contain a copy of
(a)(11)(A) any constitutional provision, statute, rule, or regulation of central importance cited in the brief but not
reproduced verbatim in the brief,
(a)(11)(B) in cases being reviewed on certiorari, a copy of the Court of Appeals opinion, in all cases any court opinion
of central importance to the appeal but not available to the court as part of a regularly published reporter service, and
(a)(11)(C) those parts of the record on appeal that are of central importance to the determination of the appeal, such as
the challenged instructions, findings of fact and conclusions of law, memorandum decision, the transcript of the court's
oral decision, or the contract or document subject to construction
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(b) Brief of the appellee. The brief of the appellee shall conform to the requirements of paragraph (a) of this rule,
except that the appellee need not include:
(b)(1) a statement of the issues or of the case unless the appellee is dissatisfied with the statement of the appellant; or
(b)(2) an addendum, except to provide material not included in the addendum of the appellant. The appellee may refer
to the addendum of the appellant.
(c) Reply brief. The appellant may file a brief in reply to the brief of the appellee, and if the appellee has crossappealed, the appellee may file a brief in reply to the response of the appellant to the issues presented by the crossappeal. Reply briefs shall be limited to answering any new matter set forth in the opposing brief. The content of the
reply brief shall conform to the requirements of paragraphs (a)(2), (3), (9), and (10) of this rule. No further briefs may
be filed except with leave of the appellate court.
(d) References in briefs to parties. Counsel will be expected in their briefs and oral arguments to keep to a minimum
references to parties by such designations as "appellant" and "appellee." It promotes clarity to use the designations
used in the lower court or in the agency proceedings, or the actual names of parties, or descriptive terms such as "the
employee," "the injured person,' "the taxpayer," etc.
(e) References in briefs to the record. References shall be made to the pages of the original record as paginated
pursuant to Rule 11 (b) or to pages of any statement of the evidence or proceedings or agreed statement prepared
pursuant to Rule 11(f) or 11(g). References to pages of published depositions or transcripts shall identify the sequential
number of the cover page of each volume as marked by the clerk on the bottom right corner and each separately
numbered page(s) referred to within the deposition or transcript as marked by the transcriber. References to exhibits
shall be made to the exhibit numbers, if reference is made to evidence the admissibility of which is in controversy,
reference shall be made to the pages of the record at which the evidence was identified, offered, and received or
rejected.
(f) Length of briefs. Except by permission of the court, principal briefs shall not exceed 50 pages, and reply briefs shall
not exceed 25 pages, exclusive of pages containing the table of contents, tables of citations and any addendum
containing statutes, rules, regulations, or portions of the record as required by paragraph (a) of this rule. In cases
involving cross-appeals, paragraph (g) of this rule sets forth the length of briefs.
(g) Briefs in cases involving cross-appeals. If a cross-appeal is filed, the party first filing a notice of appeal shall be
deemed the appellant, unless the parties otherwise agree or the court otherwise orders. Each party shall be entitled to
file two briefs. No brief shall exceed 50 pages, and no party's briefs shall in combination exceed 75 pages,
(g)(1) The appellant shall file a Brief of Appellant, which shall present the issues raised in the appeal.
(g)(2) The appellee shall then file one brief, entitled Brief of Appellee and Cross-Appellant, which shall respond to the
issues raised in the Brief of Appellant and present the issues raised in the cross-appeal.
(g)(3) The appellant shall then file one brief, entitled Reply Brief of Appellant and Brief of Cross-Appellee, which shall
reply to the Brief of Appellee and respond to the Brief of CrossAppellant.
(g)(4) The appellee may then file a Reply Brief of Cross-Appellant, which shall reply to the Brief of Cross-Appellee.
(h) Permission for over length brief. While such motions are disfavored, the court for good cause shown may upon
motion permit a party to file a brief that exceeds the limitations of this rule. The motion shall state with specificity the
issues to be briefed, the number of additional pages requested, and the good cause for granting the motion. A motion
filed at least seven days before the date the brief is due or seeking five or fewer additional pages need not be
accompanied by a copy of the brief A motion filed less than seven days before the date the brief is due and seeking
more than 5 additional pages shall be accompanied by a copy of the draft brief for in camera inspection. If the motion is
granted, any responding party is entitled to an equal number of additional pages without further order of the court.
Whether the motion is granted or denied, the draft brief will be destroyed by the court.
(i) Briefs in cases involving multiple appellants or appellees, in cases involving more than one appellant or appellee,
including cases consolidated for purposes of the appeal, any number of either may join in a single brief, and any
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appellant or appellee may adopt by reference any part of the brief of another Parties may similarly join in reply briefs
(]) Citation of supplemental authorities When pertinent and significant authorities come to the attention of a party after
that party's brief has been filed, or after oral argument but before decision, a party may promptly advise the clerk of the
appellate court, by letter setting forth the citations An original letter and nine copies shall be filed in the Supreme
Court An original letter and seven copies shall be filed in the Court of Appeals There shall be a reference either to the
page of the brief or to a point argued orally to which the citations pertain, but the letter shall without argument state the
reasons for the supplemental citations Any response shall be made within 7 days of filing and shall be similarly limited
(k) Requirements and sanctions All briefs under this rule must be concise, presented with accuracy, logically arranged
with proper headings and free from burdensome, irrelevant, immaterial or scandalous matters Briefs which are not in
compliance may be disregarded or stricken, on motion or sua sponte by the court, and the court may assess attorney
fees against the offending lawyer
Advisory Committee Note Rule 24 (a)(9) now reflects what Utah appellate courts have long held See In re Beesley,
883 P 2d 1343, 1349 (Utah 1994), Newmeyer v Newmeyer, 745 P 2d 1276, 1278 (Utah 1987) "To successfully
appeal a trial court's findings of fact, appellate counsel must play the devil's advocate 'Attorneys must extricate
themselves from the client's shoes and fully assume the adversary's position In order to properly discharge the
marshalling duty , the challenger must present in comprehensive and fastidious order, every scrap of competent
evidence introduced at trial which supports the very findings the appellant resists '" ONEIDA/SLIC, v ONEIDA Cold
Storage and Warehouse, Inc , 872 P 2d 1051, 1052-53 (Utah App 1994) (alteration in onginal)(quoting West Valley
Cityv Majestic Inv Co , 818 P 2d 1311, 1315 (Utah App 1991)) See also State ex rel M S v Salata, 806 P 2d 1216,
1218 (Utah App 1991), Bell v Elder, 782 P 2d 545, 547 (Utah App 1989), State v Moore, 802 P 2d 732, 738-39 (Utah
App 1990)
The brief must contain for each issue raised on appeal, a statement of the applicable standard of review and citation of
supporting authority
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13-11-2. Construction and purposes of act.
This act shall be construed liberally to promote the following policies:
(1) to simplify, clarify, and modernize the law governing consumer sales practices;
(2) to protect consumers from suppliers who commit deceptive and unconscionable sales practices;
(3) to encourage the development of fair consumer sales practices;
(4) to make state regulation of consumer sales practices not inconsistent with the policies of the
Federal Trade Commission Act relating to consumer protection;
(5) to make uniform the law, including the administrative rules, with respect to the subject of this act
among those states which enact similar laws; and
(6) to recognize and protect suppliers who in good faith comply with the provisions of this act.
Enacted by Chapter 188,1973 General Session
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13-11-3. Definitions.
As used in this chapter:
(1) "Charitable solicitation" means any request directly or indirectly for money, credit, property,
financial assistance, or any other thing of value on the plea or representation that it will be used for a
charitable purpose. A charitable solicitation may be made in any manner, including:
(a) any oral or written request, including a telephone request;
(b) the distribution, circulation, or posting of any handbill, written advertisement, or publication; or
(c) the sale of, offer or attempt to sell, or request of donations for any book, card, chance, coupon,
device, magazine, membership, merchandise, subscription, ticket, flower, flag, button, sticker, ribbon,
token, trinket, tag, souvenir, candy, or any other article in connection with which any appeal is made for
any charitable purpose, or where the name of any charitable organization or movement is used or
referred to as an inducement or reason for making any purchase donation, or where, in connection with
any sale or donation, any statement is made that the whole or any part of the proceeds of any sale or
donation will go to or be donated to any charitable purpose. A charitable solicitation is considered
complete when made, whether or not the organization or person making the solicitation receives any
contribution or makes any sale.
(2) (a) "Consumer transaction" means a sale, lease, assignment, award by chance, or other written or
oral transfer or disposition of goods, services, or other property, both tangible and intangible (except
securities and insurance) to, or apparently to, a person for:
(i) primarily personal, family, or household purposes; or
(ii) purposes that relate to a business opportunity that requires:
(A) expenditure of money or property by the person described in Subsection (2)(a); and
(B) the person described in Subsection (2)(a) to perform personal services on a continuing basis and
in which the person described in Subsection (2)(a) has not been previously engaged.
(b) "Consumer transaction" includes:
(i) any of the following with respect to a transfer or disposition described in Subsection (2)(a):
(A) an offer;
(B) a solicitation;
(C) an agreement; or
(D) performance of an agreement; or
(ii) a charitable solicitation.
(3) "Enforcing authority" means the Division of Consumer Protection.
(4) "Final judgment" means a judgment, including any supporting opinion, that determines the rights
of the parties and concerning which appellate remedies have been exhausted or the time for appeal has
expired.
(5) "Person" means an individual, corporation, government, governmental subdivision or agency,
business trust, estate, trust, partnership, association, cooperative, or any other legal entity.
(6) "Supplier" means a seller, lessor, assignor, offeror, broker, or other person who regularly solicits,
engages in, or enforces consumer transactions, whether or not he deals directly with the consumer.

Amended by Chapter 55, 2004 General Session
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